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Dividing the House Divided

gy CHERYL WATSON SMITH

In the summer of 2001, the Court of
Appeals decided two unpublished cases
addressing the issue of post-separation,
pre-divorce mortgage payments, Raiello v.
Raicllo, No. 2444-00-4 (Ct. of App., July
17, 2001) written by Judge Agee, and
Banks v. Banks, No. 0414-00-4 (Ct. of
App., July 31, 2001) written by Judge
Clements. The issue raised by both cases
is whether mortgage payments made post-
separation and pre-divorce are a
mandatory hybrid property lassification
issue or a discretionary division factor
issue involving credits. This article explores
the current state of the law regarding
such mortgage payments in light of these
two recent cases. The short answer is that
the case law conflicts with itself and with
the statute and there is no uniformity
among the Court of Appeals judges.’

For a full treatment of the developing
case law regarding pre-separation
mortgage payments, post»separation
mortgage payments made after the divorce
and payments made between separation
and divorce, you must start with Brett R.
Turner’s? article in the April 1998 edition
of Virginia Lawyer,’ “Reimbursement for
the Post-Separation Mortgage Payments
Under Virginia Equitable Distribution
Law.” It is fair to say that the case law on
cach of these issues is confusing and
conﬂicting and Mr. Turner’s suggestions
to each mortgage payment situation
provide logical approaches to analyzing
and presenting these issues to the court.

Two conflicting lines of thought appear
in the case law. Under the first line of
thought, the equity increase due to
separate funds is classified as the payor’s
separate property, in which case the court
must award credit to the payor. Under the
second line of thought, the equity increase
due to separate funds is a contribution
factor the court may consider in making
its division of the marital property.

The majority of the appellate decisions
affirm the trial courts’ awards denying
credit for post-separation, pre-divorce
payments. The only reported decision on
this issue is Von Raab v. Von Raab." Prior to

Von Raab, several unreported Court of
Appeals cases affirmed the trial courts’
discretionary approaches.’ In 1990, the
Code was amended to address the division
of hybrid property. Then, in the 1992
unreported decision of Bergdahl v.
Bergdahl,® the Court reversed the trial
court’s decision because the trial court
only gave Mr. Bergdahl credit for the
equity increase of his post-separation, pre-
divorce payments from his separate funds
and failed to give him credit for his
payments post—divorce. The Court
remanded the issue of credit to the
husband for increasing equity in the
marital residence due to his mortgage
payments from separate funds.” Bergdahl
came along after several discretionary cases
and applied dassification principles to the
issue.

Von Raab returned to the discretionary
approach and it is the reported decision
on this issue. Mr. Von Raab made post-
separation mortgage payments on the
marital residence and on various
properties. He argued that the payments
created his separate equity in the
properties. The trial court concluded that
the properties were marital and the Court
of Appeals affirmed the trial court’s
discretionary approach stating that
“[a]ithough the separate contribution of
one party to the acquisition, care and
maintenance of marital propertyisa factor
that the trial court must consider when
making its award of equitable distribution.
§ 20-107.3 does not mandate that the
trial court award a corresponding dollar-
for-dollar credit for such contributions.?
This language comes from division factor
(2) in subsection (E) of § 20-107.3. In
dicta the Court mentioned that Mr. Von
Raab’s evidence failed to establish that his
“source of funds” for making the post-
separation mortgage paymen’cs on the
Prince Street property was actually his
separate propei“ty.”"

Since Mr. Turner’s April 1998 article
and before Raiello'® and Banks,'! this issue
continued to develop in unreported cases.
See, Wells v. Wells,"* (where trial court gave

husband credit by giving him larger share
of other assets, trial court did not err in
refusing to grant monetary reimbursement
for post—separation mortgage payments);
Hall v. Hall,"® (proper to deny credit to
husband, who took various improper
actions to delay the case); Cline v. Cline,"
(proper to grant wife credit equal to the
amount by which mortgage was reduced);
Alberger v. Alberger, ** (proper to deny credit:
the opinion does not note any failure of
proof, and suggests strongly that the whole
issue is discretionary with the trial court);
Stacey v. Stacey,'® (proper to deny credit:
husband had not proven amount by which
the mortgage payments increased the
equity in the home); and Overbey v.
Overbey,'" (proper to deny credit for post-
separation payments on marital debts: no
indication that the debts at issue included
a mortgage, but the court relied on Von
Raab, which did involve a mortgage).
The Raiello decision created a short-
lived stir of excitement because it
articulated a clear rule of law consistent
with the statute. But Raiello was not
designated for publication and Banks came
down two weeks later.
In Raiello, the court said that
“[t]he mortgage payments shown
to have been paid by husband from
his post-separation earnings should
have received recognition as separate
property (the equity increase in the
home) and credited in the trial
court’s calculation. See generally Von
Raab v. Von Raab, 26 Va. App. 239,
494 S.E.2d 156 (1996) [sic]. It is
Jlear that the trial court was unsure
of this point and instead determined
that if its classification was wrong
then any payments nonetheless
should not be in the husband’s favor
and should be considered rent to
the wife.”"®
The trial court’s equitable distribution
award was reversed and the case remanded
for the court to consider the credit due to
Mr. Raiello for the equity increase in the
home that was attributable to his post-
separation mortgage payments made with
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his separate funds.

The Raiello approach is consistent with
the statute. Virginia Code § 20-107.3
(A)(3)(d) provides that

“[wlhen marital property and
separate property are commingled,
by contributing one category of
property to another, resulting in the
loss of identity of the contributed
property, the classification of the
contributed property shall be
transmuted to the category of
property receiving the contribution.

However, to the extent the contributed

property is retraceable by a preponderance

of the evidence and was not a gift, such

contributed property shall retain its

original classification. " (Emphasis
added.)

Commingling occurs each time one
party’s post-separation contribution of
separate funds increases the value of
marital property.” Since post-separation
earning are separate property,” then the
resulting equity increase should be
classified as separate property and credited
to the payor. Because, “[e]xcept as
provided in subsection G [of § 20-107.3],
the court shall have no authority to order the
division or transfer of separate  property. 22
(Emphasis added.) The statute and the
holding in Raiello is that the division of
the separate equity created by post-
separation mortgage payments with
separate funds, should be mandatory, not
discretionary. The court shall determine
1) if there was an increase in value after
separation; 2) the amount of the increase;
3) the source of funds for the increase;
and, 4) the respective values of the
separate interest and the marital interest.
Once the court determines the
classification of the asset, then the court
should address the equities of the case
and make any necessary adjustments in
its division of the marital interest in the
property. If the equity reduction is treated
as a classification issue, a dlear rule of law
emerges and clear rules of law promote
settlement.

Two weeks after Raiello, Banks v. Banks®
found “no abuse of discretion in the trial
court’s decision not to award husband
credit for his post-separation mortgage
payments.”** Mr. Banks failed to present
evidence that he made the post-separation
mortgage payments with his separate
tunds and failed to establish the amount
of the equity increase, so under either
approach the result is the same. But Banks

falls in line with the cases holding that this
isa discreﬁonary division stage issue instead
of a mandatory classification issue.

Why all the fuss? Because, the intent of
the 1990 amendments to § 20-107.3 was
to bring more certainty and uniformity to
the division of hybrid property. But Von
Raab is the only published opinion on the
issue and it athrmed the trial court’s
discretionaxy approach. The remaining
cases are unreported and follow divergent
paths of thought. As a result, the line of
cases from the Court of Appeals is
inconsistent and undoubtedly the trial
court rulings are just as inconsistent. Some
litigants receive credit for their separate
contribution to a marital asset and others
do not. This leads to more litigation, since
practitioners cannot rely on a clear rule of
law consistent with the statute to settle
this issue. Often the marital residence is
the largest asset and the mortgage is the
largest debt. Therefore any clear rules of
law that address this issue will give the
family law practitioner more settlement
tools. As more and more potential litigants
take advantage of mediation, the mediation
process too will benefit from a clear rule
of law on this issue. 4

NOTES

1. Chief Judge Fitzpatrick voted for the man-
datory approach in Raiello, but affirmed the
trial court’s discretionary approach in Ven Raab,
Longmeyer in which she wrote the opinion,
Lindsey and Wells. Judge Benton wrote the
opinion setting out the mandatory approach
in Bergdahl and wrote the opinion affirming the
trial court's discretionary approach in Lincsey.
Judge Willis affirmed the trial court's discretion-
ary approach in Banks and has not sat on a
panel taking the mandatory approach. Judge
Elder affirmed the trial court’s discretionary ap-
proach in Stacey, Cline and Lindsey and has
Not sat on a panel taking the mandatory ap-
proach. Judge Bray affirmed the trial court’s
discretionary approach in Banks and Alberger
and has not sat on a panel taking the manda-
tory approach. Judge Annunziata voted for the
mandatory approach in Raiello, but affrmed
the trial court’s discretionary approach in
Overbey and Alberger. Judge Bumgardner af-
firmed the trial court's discretionary approach
in Overbey, Cline, Stacey and Hall, anct has not
sat on a panel taking the mandatory approach.
Judge Frank affirmed the trial court’s discretion-
ary approach in Overbey, in which he wrote
the opinion, and in Alberger and has not sat
On a panel taking the mandatory approach.
Judge Humphreys has not sat on a panel ad-
dressing this issue. Judge Clements wrote the
opinion in Banks affirming the trial court's dis-
cretionary approach and has not sat on a panel
taking the mandatory approach. Judge Agee
wrote the opinion setting out the mandatory
approach in Raiello and has not sat on a panel
taking the discretionary approach. Senior
Judges Overton, Coleman and Hodges have
not sat on panels addressing this issue. See
endnotes 4-6 and 10-18 for case cites.
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